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E-Mail: Edward, Ward@lewisbrisbois.com 
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E-Mail: Tcra.I,utz@lcwisbrisbois.com 
633 West 5" Street, Suite 4000 
Lbs Angeles, California 90071 
Telephone: 213,250.1800 
Facsimile: 213.250.7900 

Attorneys for Defendant, SANG LEE 


UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA, WESTERN DIVISION 


CORY SPENCER, an individual; 
DIANA MILENA REED, an 
individual: and COASTAL 
PROTECTION RANGERS, INC a 
California: non-profit public benefit 
corporation, 

Plaintiffs, 

vs. 

LUNADA BAY BOYS; THE 
INDIVIDUAL MEMBERS OF THE 
LUNADA BAY BOYS, including but 
not limited to SANG LEE, BRANT 
BLAKEMAN, ALAN JOHNSTON 
AKA J All AN JOHNSTON, 
MICHAEL RAE PAPAYANS, 
ANGELO FERRARA, FRANK 
FERRARA, CHARLIE FERRARA; 
and N.F. ; CITY OF PALOS 
VERDES ESTATES; CHIEF OF 
POLICE JEFF KKPI.EY, in his 
representative capacity; and DOES 


Defendants. 


CASE NO. 2:16-cv-02129-SJO (RAOx) 


Assigned District Judge Hon. S. James 
Otero, Courtroom 10C 

Discovery Assigned to ; Magistrate Judge 
Hon. Rozella A. Oliver 

DEFENDANT SANG LEE’S 
OPPOSITION TO PLAINTIFFS’ 
MOTION FOR SANCTIONS 
AGAINST DEFENDANT SANG 
LEE; MEMORANDUM OF POINTS 
AND AUTHORITIES 

[Filed concurrently with Declaration of 
Tera A. Lutz and Declaration of Giselle 
Morales] 

Date: October 12, 2017 
Time: 10:00 a.m. 

Crtrm: F 

Complaint filed: March 29, 2016 

Trial Date: Dec. i2, 2017 


TO THE HONORABLE COURT AND ALL PARTIES OF RECORD: 
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MEMORANDUM OF POINTS AND AUTHORITIES 
L INTRODUCTION 

Plaintiffs Cory Spencer (“Spencer”), Diana Milena Reed (“Reed”), and the 
Coastal Protection Rangers (“CPR”) (collectively, “Plaintiffs”), allege they have 
been refused the right to recreate at Lunada Bay as a result of actions by Sang Lee 
(■‘Lee” or “Defendant”). Specifically, Spencer alleges he was harmed during two 
visits to Lunada Bay- in January and February of 2016. (Docket No. 1; Plaintiffs’ 
Complaint Tj 21). Reed alleges she was also harmed during visits she:took to Lunada 
Bay on January 29, 2016; February 5, 2016; and February 13, 2016. (Docket No. 1; 
Plaintiffs’ Complaint4f1f 22, 23, 24). It is unclear how CPR, as an entity, has been 
refused the right to recreate at Lunada Bay. 

In this motion, Plaintiffs contend they are entitled to sanctions because Lee is 
unable to produce certain text messages. If electronically stored information is lost, 
because a party failed to take reasonable steps to preserve it, the Court may order 
sanctions where a finding of prejudice is made. (Fed. R. Civ. P. 37(e)(1))- However, 
severe sanctions, like those requested in plaintiffs motion, are reserved where a 
party acted with an intent to deprive. (Fed. R. Civ. P. 37(e)(2)). Lee did not act with 
intent because evidence suggests the text messages were not deleted by him, but 
rather were overwritten. Plaintiffs have not been prejudiced by this loss because 
none of the text messages occurred during the time period of plaintiffs’ alleged 
incidents and did not relate to this lawsuit. Further, information regarding content of 
these text messages could have been obtained from other co-Defendants in this case. 

While Plaintiffs’ Motion addresses discovery issues relating to defendants 
Charlie Ferrara, Frank Ferrara, and Sang Lee, this opposition only relates to claims 
alleged by Plaintiffs against Defendant Lee. 
a. Procedural History 

On March 29, 2016, Plaintiffs filed a lawsuit against Lee. (Docket No. 1). 
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Defendant Lee was served with the Complaint on June 21, 2016, and filed his 
answer on August 1,2016. (Docket Nos. 82, 94). 

On August 18, 2017, without even being requested by Plaintiffs to do so, Lee 
submitted his phone to a forensic analyst for imaging in order to preserve evidence 
on his cell phone. (Declaration of Tera A. Lutz (“Lutz Deck”) 2);. This was 
completed despite the fact plaintiffs never served Lee or his counsel with a 
preservation demand letter. Id. On December 12, 2016, Defendant Lee produced a 
redacted copy of an extraction report generated as a result of imaging Defendant 
Lee’s cell phone. (Lutz Deck ^ 3). The production included the name, date, and time 
of text messages that occurred between Lee and his co-defendants. (Exhibit A). 

On July 19, 2017, counsel for Plaintiffs and counsel for Lee appeared before 
Magistrate Judge Oliver regarding the redacted extraction report. [Docket No. 273]. 
Ultimately, Lee was ordered to produce the extraction report in its entirety and 
Defendant Lee complied. [Docket No. 290]. 

The extraction report includes an extensive amount of information obtained 
from Sang Lee’s cell phone, including but not limited to, text messages, images, 
installed applications, location history, user dictionary, and web bookmarks. (Lutz 
Peel, % 4; Exhibit “B”). While the date, time, and receipt information for text 
messages on Sang Lee’s phone could be obtained, the body of a majority of Lee’s 
text messages could not be recovered, (Lutz Deck 5). A majority of these 
unrecoverable text messages were between Lee and individuals unrelated to this 
suit. Id, For example, of the 924 text messages identified in the extraction report, 
only 17 were sent or received from co-defendants in this matter and the other 846 
text messages were senior received from individuals not related to this suit, and 
were unrecoverable, (Exhibit B). There was no specific time period where text 
messages were recoverable and where text messages were unrecoverable. 
(Declaration of Giselle Morales (“Morales Deck”) If 19). Defendant Lee testified at 
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his deposition that he did not delete any text messages relating to this lawsuit. (Lee 
Depo. p. 22:24-25; p. 23:1). 

b. Efforts to Obtain the Body of Unrecoverable Text Messages 

On September 5, 2017, Magistrate Judge Rozella A. Oliver ordered Lee to 
seek out further methods of recovery to determine whether the body of text 
messages between Lee and his co-defendants could be obtained. (Lutz Deel. 1| 7). fn 
an effort to obtain the body of these unrecoverable text messages, a forensic analyst 
completed a physical extraction of Sang Lee’s cell phone, (Morales Deck f 12). A 
physical extraction provides a bit-by-bit copy of the mobile device’s data. (Morales 
Deck % 7), This is the most comprehensive extraction allowing For the retrieval of 
live data, and hidden or deleted files. Id, This is a time consuming method and 
therefore costly and burdensome. Id, The body of additional text messages were not 
recoverable. (Morales Deck ^ 12), In further efforts to recover these text messages, 
the forensic analyst performed several additional tests of the data including a 
Cellebrite analysis, IEF Axiom analysis, manual review of the SMS database, and 
BlackLight. (Morales Deck % 13-16). While the body of several text messages were 
found, none related to the text messages requested by plaintiff. (Morales Deck 1| 16). 

II, LEGAL STANDARD 

a. Application of Federal Rule of Civil Procedure Rule 37(e) 

Rule 37(e) authorizes and specifies measures a court may employ if 
information that should have been preserved is lost, but only if the lost information 
should: have been preserved in the anticipation or conduct of litigation and the party 
failed to take reasonable steps to preserve it. Fed. R. Civ. P. 37 (e) 2015 advisory 
committee’s notes. No action is warranted when information is lost before a duty to 
preserve arises. Fed. R. Civ, P. 37 (e) 2015 advisory committee’s notes. The duty to 
preserve attaches only when a party should have known the evidence may be 
relevant to future litigation. (In re Napster, Inc, Copyright Litig., 462 F. Supp, 2d 
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1060, 1069 (N.D. Cal. 2006)). 

Nor is action warranted if reasonable steps were taken to preserve the 
information. Fed. R. Civ. P. 37 (e) 2015 advisory committee’s notes. Due to the 
ever- increasing volume of electronically stored information and the multitude of 
devices that generate such information, perfection in preserving all relevant 
electronically stored information is often impossible. Id. Because the rule calls only 
for reasonable steps to preserve, it is inapplicable when the loss of information 
occurs despite the party’s reasonable steps to preserve. Id. 

The court must also be sensitive to a party’s sophistication to litigation, 
particularly involving individual litigants, like Defendant Lee, who are less familiar 
With preservation obligations. Id. 

b. Evaluation of Measures Under Rule 37(e) 

If the court determines Rule 37 applies, the court may resort to Rule 37 (e)(1) 
measures only upon a finding of prejudice to another party, as a result ofthe lost 
information. Fed. R. Civ. P. 37 (e) 2015 advisory committee’s notes. Once a finding 
of prejudice is made, the court is authorized to employ measures “no greater than 
necessary to cure the prejudice.” Fed. R. Civ. P. 37(e)(1). The court’s discretion 
under a Rule 37(e)(1) sanction is broad, and can include minor sanctions, such as the 
awarding of attorney s’ fees. (Apple Inc. v. Samsung Elecs. Co., Ltd., 888 F, Supp. 2d 
976, 1135 (NT). Cal. 2012)). However, the court’s authority to order measures does 
not require it to do so as the measures are not meant to cure every possible 
prejudicial effect. Fed. R. Civ. P. 37 (e) 2015 advisory committee’s notes. 

Rule 37(e)(2) authorizes courts to use very severe measures to address or 
deter failures to preserve electronically stored information. However, these 
measures can only be used when there is a finding that the party acted with the 
intent to deprive another from information. Fed. R. Civ. P. 37 (e) 2015 advisory 
committee’s notes. 
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Negligent or even grossly negligent behavior does not support an adverse- 
inference instruction. Id. Information lost through negligence may have been 
favorable: to either party, including the party that lost it, and inferring that it was 
unfavorable to that party may tip the balance at trial in ways the lost information 
never would have. Id. Courts are advised to exercise caution in using the measures 
specified in subdivision (e)(2). Id. Finding an intent to deprive another of lost 
information does not require a court to adopt any of the measures listed in (e)(2). Id. 
The remedy should fit the wrong, and the severe measures in (e)(2) should not be 
used when the information lost was relatively unimportant or lesser measures would 
be sufficient to redress the loss. Id. 

Ill, ARGUMENT 

a. Federal Rule of Civil Procedure Rule 37(eVDoes Not Apply 

Federal Rule of Civil Procedure Rule 37(e) does not apply because Lee was 
not aware of this lawsuit until he was served and Lee took reasonable steps to 
preserve data on his cell phone, including having his cell phone imaged less than 30 
days after answering plaintiffs’ Complaint. 

i. Duty to Preserve Did Not Arise Until Lee Was Served 
Lee was not aware of this lawsuit until he was served on June 21, 2016. There 
is no evidence to suggest Lee was aware of any of the “press attention” plaintiffs’ 
allege in their motion. Further, plaintiffs never served a preservation demand letter 
to either Lee or his counsel. (Lutz Deck 2). At best, the duty to preserve could 
only apply to the following eight text messages, exchanged between Lee and his co- 
defendants, after Lee was served with this lawsuit: (Exhibit B) 


Date 

Time 

Name 

7/29/16 

9:18 a.m. 

Franky Ferrara 

7/29/16 

8:59 a.m. 

Franky Ferrara 

7/20/16 

6:51 a.m. 

Charlie Ferrara 
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7/20/16 

6:23 a.m. 

Charlie Ferrara 

6/30/16 

2:06 p.m. 

: Allen Johnson 

6/30/16 

2:05 p.m. 

Allen Johnson 

6/30/16 

1:54 p.m. 

Charlie Ferrara 

6/30/16 

1:3 8 p.m. 

Allen Johnson 


However, the duty only extends to evidence the defendant "knows or should 
know is relevant to a claim.” {Compass Bank v. Morris Cerullo World Evangelism, 
104 F. Supp. 3d 1040, 1051 (S.D. Cal. 2015). The text messages are irrelevant to 
plaintiffs’ claim because they occurred nearly six months after the alleged incidents. 
Lee testified in his deposition that he never received a text from anyone regarding 
the lawsuit. (Lee Dcpo. p. 16: 16-22). Further, there is not a single text message 
between Lee and his co-defendants during January and February 2016, the date of 
the alleged incidents. (Exhibit B). In fact, there is only one text from Angelo Ferrara 
on February 9, 2015 , a year before the alleged incidents with Spencer and Reed, 
occurred. (Exhibit B). No other texts were exchanged between Lee and his co- 
defendants until March 25, 2016. (Exhibit B). 

In order for Defendant Lee to have conspired in these incidents, as Plaintiffs 
allege, he would have had to communicate with his co-Defcndants prior to or 
immediately after the January and February 2016 incidents, not months after the 
alleged incidents occurred. There is no reason to believe any of the text messages 
after January and February 2016 are relevant to this case. Plaintiffs make no claim 
that they were harmed at Lunada Bay after February 2016. Therefore, any text 
messages after that date are irrelevant to this lawsuit. 

ii. Lee Took Reasonable Steps to Preserve Text Messages 
A file system extraction of Sang Lee’s iPhone was completed on August 18, 
2016. (Morales Decl. fS). In an effort to obtain the body of unrecoverable texts, a 
physical extraction of Lee’s phone was also completed. (Morales Decl. *j 12). 

7 2 ; 16-cv^l 
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However, the content of Lee’s text messages could not be retrieved (Morales Decl. 


% 17), In further effort to obtain the body of unrecoverable texts, several tests were 
completed on the cell phone including a Cellebrite analysis, IEF Axiom analysis, 
manual review of the SMS database, and a Blackl.ight analysis. (Morales Decl. Tf % 
13-16). Despite these efforts, and through no fault of Lee’s, the content of these text 
messages could not be obtained. Id. 

There is no evidence to suggest any of the text messages between Lee and his 
co-defendants were deleted. In fact, evidence would suggest they were not. Deleted 
text messages were recoverable from the file system extraction of Sang Lee s cell 
phone, (Morales Decl. If 21). There were 120 text messages flagged as “deleted.” Id, 
None of the 120 deleted text messages were between Lee and his co-defendants. 
(Exhibit B). The forensic analyst could not make a determination on what caused 
846 text messages on Lee’s phone to be unrecoverable, but it could include any of 
the following factors: the type of iOS (operating system) of the device, the amount 
of free storage that is remaining on the device, the amount of user activity on the 
phone, and the length of time the text message was flagged for deletion. (Morales 
Deck If 19). 

Even if we assume the text messages between Lee and his co-defendants had 
been deleted by Lee, the deletion itself would not have caused the body of the text 
message to be unrecoverable, A text message becomes unrecoverable when it is 
overwritten by new data. (Morales Decl. ^f 20). A message flagged as deleted 
remains on the device until it is overwritten. (Morales Decl. ^ 20). The body of a 
text message can be overwritten as a result of the type of iOS (operating system) of 
the device, the amount of free storage that is remaining on the device, the amount of 
user activity on the phone, and the length of time the text message was flagged for 
deletion. (Morales Deck ^f 19), Therefore, even if Lee had deleted the text 
messages, the text messages would still have been recoverable but for factors 
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outside of Lee’s control. 

b. The Court Should Not Take Measures Under Rule 37 (e)(1) or 

subdivision (e)(2) 

i. Plaintiffs Are Not Prejudiced from the Loss of Information 

Even though plaintiffs had knowledge of the existence of text messages 
between Lee and his co-defendants, they never asked Lee a single question about 
their content during his nearly eight hour deposition. (Lutz Deck If 8 ). Clearly, the 
substance of these text messages were not of great concern to plaintiffs and. they will 
not be prejudiced as a result. Further, there is no evidence to suggest any of the text 
messages relate to this lawsuit. Not a single defendant or witness in this case has 
testified they received or sent text messages to Sang Lee regarding the alleged 
incidents. (Lutz Deal, *i 9 ). Defendant Lee testified he never received any text 
messages relating to this lawsuit. (Lee Depo. p, 16: 16-22), And all of the text 
messages occurred months after the alleged incidents. (Exhibit B). 

In addition, plaintiffs were free to pursue other means of discovering the 
content of these text messages, through the other co-Defendants, However, not a 
single co-Defendant was questioned in their deposition about the text messages from 
Sang Lee’s Extraction Report. (Lutz Deck \ 10). And plaintiffs never served 
discovery to any of the other co-Defendants regarding the text messages identified 
in Sang Lee’s Extraction Report. Id. 

Even if the Court determines there was a prejudice against plaintiffs, the 
Court is not required to order sanctions that would cure every possible prejudicial 
effect. While Defendant believes no sanctions should be awarded, in the event the 
Court disagrees, lesser sanctions must be imposed. Sanctions pursuant to Rule 
37(e)(2), such as dismissal of defendant’s summary judgment motion or an adverse 
inference jury instruction, cannot and should not be granted. 

/// 
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ii. Lee Did Not Act With Intent to Deprive 

Of the 854 unrecoverable text messages, 17 are between Lee and his co- 
defendants. Text messages between Lee and his co-defendants are not the only text 
messages that were determined to be unrecoverable. Hundreds of text messages: 
were unrecoverable from Lee’s phone. There are many variables as to why the text 
messages are unrecoverable including the type of iOS (operating system) of the 
device, the amount of free storage that is remaining on the device, the amount of 
user activity on the phone, and the length of time the text message was flagged for 
deletion- Because such a large number of text messages were unable to be 
recovered, there is no indication Lee intended to deprive plaintiffs of their right to 
view the body of these particular text messages. The body of these; text messages 
simply are no longer in existence on the phone, along with hundreds of other text 
messages with individuals unrelated to this suit. 

Further, Defendant Lee Stated under oath during his deposition that he did not 
delete any text messages relating to this lawsuit. (Lee Depo. p. 22:24-25; p. 23 :1). 

The remedy should fit the wrong, and the severe measures in (e)(2) should not 
be used against Defendant Lee, Lee is an individual and unfamiliar with the 
sophistication to litigation and more notably, the sophistication of data preservation 
of his cell phone. In an effort to take reasonable steps to preserve cell phone data, 
less than 30 days after filing his answer, Lee had his cell phone imaged. He has 
engaged in: extensive and costly testing of his cell phone in order to obtain these text 
messages, to no success. As plaintiff s : counsel agrees, a typical user cannot control 
when data is overwritten. Lee acted swiftly to preserve the data, but for reasons 
outside of his control, the data was no longer present on his phone. 

/./1 
iU 
A// 

4824-1445,2817.1 ___ 10 _ . _ 2: ;6-i:v-21. 

DEFENDANT SANGLEE’S OPPOSITION TO PLAINTIFFS’ MOTION FOR SANCTIONS AGAINST 
DEFENDANT SANG LEE; MEMORANDUM OF POINTS AN D AUTHORITIES : 



















1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


2:16-cv-02129-SJO-RAO Document 472 Filed 10/05/17 Page 11 of 82 Page ID 

#:16673 

IV. CONCLUSION 

For the foregoing reasons, Defendant Lee respectfully requests this Court 
deny plaintiffs’ motion for sanctions. 

DATED: October _5_, 2017 LEWIS BRISBOIS BISGAAED & SMITH LLP 


By: _ /s/ Tera A. Lutz 

Dana Alden Fox 
Edward E. Ward, Jr. 

Tera A. Lutz 

Attorneys for Defendant, SANG LEE 
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DECLARATION OF TERA A, LUTZ 

I, Tefa A. Lutz, declare as follows: 

1. I am an attorney duly admitted to practice in all of the courts of the 
State of California and I am an associate with Lewis Brisbois Bisgaard & 

Smith LLP, attorneys of record for Defendant SANG LEE herein. The facts set 
forth herein are of my own personal knowledge, and if sworn I could and would 
competently testify thereto. 

2. On August IS, 2017, Lee’s phone was retained by a forensic analyst for 
imaging in order to preserve evidence on his cell phone. This was: completed despite 
the fact plaintiffs never served Lee or his counsel with a preservation demand letter, 

3. On December 12, 2016, Defendant Lee produced a redacted copy of an 
extraction report generated as a result of imaging: Defendant Lee’s cell phone. 
Attached hereto as Exhibit “A” is a true and correct Copy of select excerpts of the 
extraction report produced in Defendant Sang Lee’s Responses to Plaintiff s 
Request for Production of Documents, Set One. 

4. The extraction report includes an extensive amount of information 
obtained from Sang Lee’s cell phone, including but not limited to, text messages, 
images, installed applications, location history, user dictionary, and web bookmarks. 
Attached hereto as Exhibit “B” is a true and correct copy of select excerpts of the 
extraction report, produced in its entirety, as ordered by Judge Oliver on July 19, 
2017. 

5. While the date, time, and receipt information for text messages on Sang 
Lee’s phone could be obtained, the body of a majority of Lee’s text messages could 
not be recovered. In fact, a majority of the unrecoverable text messages were 
between Lee and individuals unrelated to this suit, 

6. Attached hereto as Exhibit “C” is a true and correct copy of select 
excerpts from Sang Lee’ s deposition taken on May 31, 2017. 
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7. On September 5, 2017, Magistrate Judge Rozella A. Oliver ordered Lee 
to seek out further methods of recovery to determine whether the body text 
messages between Lee and his eo-Defendants could be obtained. 

8. Even though plaintiffs had knowledge of the existence of 17 text 
messages between Lee and his co-defendants, they never asked Lee a single 
question about their content during his nearly eight hour deposition. 

9. Not a single defendant or witness in this case has testified they received 
or sent text messages to Sang Lee regarding the allegedincidents. 

10. However, not a Single co-Defendant was questioned in their deposition 
about the text messages from Sang Lee’s Extraction Report. And plaintiffs never 
served discovery to any of the other co-Defendants regarding the text messages 
identified in Sang Lee’s Extraction Report. 

I declare under penalty of perjury under the laws of the United States of 
America that the foregoing is true and correct and that this declaration was executed 
on October 5, 2017, at Los Angeles, California. 

fs/_ Tern A. Lutz _ 

i'era A. Lutz 
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THE WITNESS: Well, no, i- don’t relieve sc, 

ac * 

BY m . POP LET: 

C . You ■did not? 

A* D.ow£i.l.adU -«uy K-Wdll.y ? 

Q. Did you dc anyth 1 hg to dovm 1 da,d cx lmage .any 
E-Mails or other-- Infor ma tic" on your phone that' might 
be related to t.h.xs capq? 

MR* CROWLEY: Are you asking did he 
personally because that's the issue that I think is 
vaque and ambiguous about the question. 


"s r* * p i ; t a 




,J.' £, p , y. . 


i 


OH; 31 | 






CT i ~2 p,S4 
OR: 22 t ?" 7 

0 f Ji22H4 
OPi 22.; 4^ 
0 ?■: 7;2 : 4 ft 

.d ti „ 3 " * o. rt 

■~l iii.; T-y 


Sang Lee 
May 31, .2017 


2:3 


Exhibit C, Page 68 















